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THE REIMBURSEMENT OF EXPENSES CAUSED BY TESTATOR’S DEATH,
INHERITANCE PROTECTION AND MANAGEMENT

AHHomayus. CtaTbsl NOCBALLEHA OTAEMbHBIM acrnekTam
BO3MELLEHUS PacX0foB, BbI3BaHHbIX CMEPTbI0 Hacnegopa-
TENS U PacXofoB Ha OXpaHy HacnegcTaa v ynpaBneHne M.
OCHOBbIBasACb Ha M3y4eHUM HOPMATMBHO-MPaBOBOA 6a3bl,
Hay4HOM 1 y4ebHOI NUTepaTypbl, @ Takke NPaBOMPUMEHU-
TENbHOW MPAKTUKM aBTOP YTOYHSET OTAEMbHbIE XapakTepy-
CTUKM paccMaTpuBaeMblX B CTaTbe PacxofoB U MPUXOAMT K
BbIBOAY O WX CIIOXHOW W MHOrOacneKTHOW CTPYKType, pac-
KpbITUe KOTOPOM TpebyeT He TOMbKO COBEPLUEHCTBOBAHMS
COOTBETCTBYHOLLEN HOPMATUBHOM OCHOBbI, HO M MHOTOMNETHE-
ro MPaBOMNPYMEHUTENBHOTO OMbITa.

Mongoas utor paboTe, 0TMEYAETCS, YTO B COBPEMEHHON
tOpMAMYECcKon nuTepaType Bonpoc 06 0COGEHHOCTSX BO3ME-
LLEHMS, CTPYKTYPE U CMCTEMATM3aLM PacXOA0B, BbI3BaHHbIX
CMEPTbIO HacrnegoAaTens, U pacxo4oB Ha OXpaHy Hacreg-
CTBa M yMpaBieHUs UM, He MOMy4aeT, N0 MHEHMIO aBTopa,
Hagnexallero KOMMAEKCHOr0 OCBELLEHUS, YTO OYEBWAHO
YKa3bIBAET HA NEPCMEKTUBHOCTb UX N3YYEHNS KaK C HAy4HO,
TaK 1 MPaKTUYECKON TOYEK 3PEHNSI.

Knrouesble crosa: pacxofpl, CMepTb Hacregopartens,
OXpaHa HacneACTBa, ynpaBreHue HacneaCTBOM, MOXOPOHI,
[OCTOlHbIE MOXOPOHBI, MPeAcMepTHas bonesHb Hacnegoaa-
TENs, UCMOSTHEHWE 3aBeLLaHus, onnaTa Mecta norpebeHus.

Abstract. The article is devoted to some aspects of
reimbursement for expenses caused by testator’s death and
inheritance protection and management. Based on the study
of legal framework, research and educational literature, as
well as law enforcement practice the author clarifies some
characteristics of the expenses under study and concludes
that they possess a complex and multifaceted structure,
the disclosure of which requires not only improving the
legal framework, but also many years of law enforcement
experiment. It is highlighted that in modern legal literature
the issue of reimbursement features, structure and
systematization of the costs caused by testator's death and
inheritance protection and management does not receive
proper comprehensive coverage, which clearly indicates the
perspective of their study from both scientific and practical
points of view.
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protection, inheritance management, funeral, proper funeral,
testator’s agony, will execution, burial fee.
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[ToMrMo [ONrOB HAC/AEeROmATeNs, Hac/Ief-
CTBEHHOE VIMYIIECTBO MOXKeT OBITh 0OpeMeHeHO
TaK)Ke pacxofaMy, BBI3BAHHBIMY CMEpPTbIO Ha-
CrIefiofaTes VI HeOOXOIMBIMM B IIe/IAX OXpa-
HBI HaCJIeficTBa U ynpasnenns uM. K nx uncny
3akoHoparenb oTHOCUT (1. 1 cT. 1174 TK PD):

1. HeoOXORVMBIe PACXOJbl, BBI3BAHHBIE IIPef-
CMepTHOVI 60JIe3HBI0 HaCTIe[[OfIaTes;

2. pacxojpl Ha JOCTOVIHbIE TIOXOPOHBI HaclIe-
monarens, BKIIOYas HeOOXO[VMbIe PacXofbl Ha
OIUIATy MeCTa ero MorpebeHs;

3. pacxoppl Ha OXpaHy Hac/lIefCcTBa U yIpaB-
JIeHVIe VIM;

4. pacxoppl, CBA3aHHbIE C MCIIOJTHEHVEM 3a-
BeIJaHV.

Kax BMIHO M3 copep)XaHMA YKa3aHHON CTa-
TBY, IIepPeYeHb JAHHBIX PACXONOB SABJIACTCA VIC-
yeprbiBaoIM. Tpe6oBaHus 06 uX Bo3Mellle-
HVJ MOTYT OBITD IIPeI'bSAB/ICHbI K HaCTIeHNIKAM,
NPUHABIIVM HAC/Ie[CTBO, a IO NPUHATUA Ha-
CTIefICTBa — K VICIIOJTHUTE/IIO 3aBelaHMs VN K
HaC/IeICTBeHHOMY VIMYIIECTBY.

Takme pacxopmbl BO3MENIAOTCA IO YIUIATHI
IONITOB KpefuTOpaM HacefofaTeNd U B Ipefe-
JIaX CTOMMOCTH IIepelIefIIero K KaXIoMy 13 Ha-
CTIe[JHVIKOB HAC/IeCTBEHHOTO MMyIecTBa. IIpn
3TOM B IIepBYIO OYepelb BO3MENIAIOTCS PACXOBL,
BbI3BaHHbIE 00JIE3HBIO VI TIOXOPOHAMI Hac/Ieo-
HaTesd, BO BTOPYI0 — PacXOfibl Ha OXpaHY Ha-
CTIefICTBA M yIIpaBJIeHNe VM U B TPeThI0O — pac-
XOIIbI, CBsI3aHHBIE C VICIIO/THEHJEM 3aBeljaHMI.

[Ipu paspenieHuy BOIpPOCa O BO3MELICHNN
paccMaTpyBaeMBIX PacXofioB HeoOXommma ux
KBa/MUIMpOBaHHAas OIleHKa.

Heobxo0umvle pacxodvl, 6vi3éanHvie npeo-
cmepmHoli 607ne3HvI0 Hacnedooamens. JJaHHbIN
BUJI PacXofoB, KaK BMIHO U3 COREpXKaHM:A 3a-
KOHa, NO/DKeH OBITb OOYC/IOBIEH IpefcMepT-
HBIM XapakTepoM 0osie3HM. Yka3aHue Ha Ipef-
CMEpTHOCTb B JJAHHOM C/Ty4ae OpMEHTHpPYyeT Ha
BpeMeHHBbIe paMKJM 3a00JIeBaHNUA, YTO B 3HAYU-
TE/IbHOI CTelleHV KOHKpeTU3VpyeT oObeM He-
00XOMMBIX K IPOM3BOACTBY pacxopoB. Uro
KacaeTcsi CaMoro 3abo/ieBaHMsI, TO JAHHBIN PakT
IO/DKEH OBITh YCTaHOBJIEH U VIMETb MeCTO IO
CMepTV Hac/leofaTerIs.

Heob6xonumplii XapakTep pacXxofoB [OKEeH
OIIpeNeNnAThCS UCXOMs 13 GaKTUIeCKNX 006CTOosI-

TE/IbCTB, COITY TCTBYIOLIVX IPOTEKaHIO O0/Ie3HL.
Tak, HanpyuMep, B 3TON CBA3U [JO/DKHA YYMUTBI-
BaTbCs M BOJIA OOJIBHOTO IIPY PeIIeHUY BOIPO-
COB, CBA3aHHDBIX C MCIIO/Ib30BAHNEM OIIpPEfie/IeH-
HBIX Me[[KaMeHTOB, BBIOOpa IMarHOCTIYECKUX
CPEeZICTB, MEAVIITHCKOTO YYPEXIeHUA U T. I

Yro KacaeTca BUIOB pacCMaTpUBaeMbIX pac-
XOJIOB, TO B 3TOI CBSI3U LielecoobpasHo obpa-
TUTBCS K HOPMaM 3aKOHOZIATe/IbCTBA 00 OXpaHe
3[0poBbA TpakjaH. Tak, HanpuMep, B COOTBET-
cTBUM C 1. 5 cT. 19 @epepanbpHoro 3akona «O6
OCHOBAX OXpaHbI 3JOPOBbA TpaKjaH B Poccuii-
ckoit Oemepannn» [2] manueHT uMeeT IpaBo: Ha
BBIOOp Bpaya 1 BBIOOP MEOVMIIMHCKOW OpraHu-
3anuy; NTpoQIIAKTHKY, AMATHOCTYIKY, JIeYeHe,
MEMIVHCKYIO peabyINTaIVIo; TONTyYeHre KOH-
Cy/IbTalViI Bpaveii—CIelMananucToB; oberde-
Hue 001, CBA3AHHOI C 3aboneBanuemM U (MIn)
MEIVIMHCK/M BMEIIATeIbCTBOM [JOCTYIIHBIMM
METOIAMM U JIEKapCTBEHHBIMU IIperapaTamMy U
T. IL

Cnepyer TakXe MMeTb B BUAY, 4YTO B COOT-
BETCTBUM C II. 2 CT. 19 yKa3saHHOro 3aKOHa KaX-
AbI MeeT NMPaBO Ha MEAMIIMHCKYIO IIOMOLIb B
rapaHTVPOBAaHHOM O0OBEMe, OKasbIBaeMylo 6e3
B3MIMaHNA IUIaThl B COOTBETCTBUM C IPOTPaM-
MOJI TOCYHapCTBEHHBIX TapaHTMil 6ecIIaTHOTO
OKa3aHMsA TpaKJAaHaM MeJUIMHCKONM IIOMOILN,
a TaK>Ke Ha IOJTy4YyeHMe IUIATHBIX MeJUIMHCKAX
YCIIyT.

B cnopHbIX cnydasx HeoOXOfMMOCTb IIPO-
M3BOJCTBA Te€X M/IM VHBIX PAacXOJOB, a TAKXe UX
OTHOCVIMOCTD K IIPe[ICMepTHOI 00/Ie3HM Hace-
fofaTes JO/DKHA ObITh JOKa3aHa.

Pacxoppl Ha JOCTOJHBIE TIOXOPOHBI Hacse-
fofatens, BKIOYas HEOOXORMMBIE PacXOHbI
Ha OIUIaTy MecTa ero morpebenns. B coorser-
ctBuM ¢ HanmonanpHbIM cTrangaproM PO «Ye-
YT OBITOBBIE. YCIYIM pUTyalbHble. TepMuHBI
n omnpepnenenus. TOCT P 53107-2008» [3] mox
IIOXOPOHAMM CJIeflyeT IMOHMMATh IIepPEeMOHMIO,
BK/IIOYAIONIYI0 B ce0s: IOATOTOBKY K IIpolIa-
HVII0, 00PAJ IPOIaHM, 3aXOPOHEHNe OCTAHKOB
VI YPHBI C IIPAX0OM, IOMIHOBEHME II0CIE TT0XO-
POH.

Yro KacaeTcs BUZOBOTO pasHOOOpasms pac-
CMAaTpPUBAEMBIX L[€PEMOHMII, TO MOXXHO BbIJie-
JIUTD:
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— oOIerpaxjaHcKye ITIOXOPOHBL: IlepeMo-
HIS IPOBEIEHNA IIOXOPOH IO TPaKaHCKOMY
00pAny, HOIyCKalollas BKIIOYEHNE 3JIEMEHTOB
TOCYHapCTBEHHBIX, BOEHHBIX ¥ PeIUTVO3HBIX
00ps7I0B;

— TPaXJaHCKVe IOXOPOHBL IIePEeMOHNA
IPOBeNEHNs IOXOPOH TPXJAHCKMUX JIMI, He
BK/TIOYAIOLIAsl B CeOs 9/1eMEeHTOB BOCHHBIX U pe-
JINTMO3HBIX 0OPSAIOB;

— BOMHCKJE TIOXOPOHBI: LIepeMOHNS IIpOBe-
IeHVsI IOXOPOH BOEHHOCTY>KAIMX B COOTBET-
CTBMM C PUTYa/JIOM, YCTAaHOBJICHHBIM YCTaBOM
Boopysxennbix Cun P®;

— IIOXOPOHBI 110 TOCYAAPCTBEHHOMY IIPOTO-
KOJy: IIepeMOHV IIPOBEJEHNA IIOXOPOH TOCY-
JapCTBEHHBIX JINL] II0 PUTYANy, YCTAHOBIEHHO-
MY OpraHaMy rOCyJZapCTBEHHON BIaCTH;

— IIOXOPOHBI IO JIeIOBOMY IIPOTOKOIY: Iie-
pPEMOHNSA TIPOBENieHMA IIOXOPOH TPakEaHCKIUX
JINL, — TpefiCTaBUTeNell NeloBbIX chep 1o pu-
Tyasy, YCTAaHOBJICHHOMY PYKOBOACTBOM COOT-
BETCTBYIOIIVX NPENIPUATAN M OPTaHM3aLIT;

— IIOXOPOHBI II0 PeIUTVI03HOMY 00psARY: Iie-
PEMOHNA IPOBefieHNsI IOXOPOH, MOPSIOK KOTO-
POl yCTaHABIMBACTCSA PENUIVIO3HBIMY OPraHU-
3auMsIMU, KOHGeCCUsIMNA.

JIOCTOMHOCTD MOXOPOH ONpefenAeTCs COOT-
BETCTBYIOIIENl OLIEHKOJ ILiepeMOoHMu. TepMmmH
«TOCTOVIHBIVI» B PYCCKOM SA3BIKE O3Ha4aeT: 1.
3aCTy)KMBAOIMIL, CTOAIMMII Yero-nmmbo; 2. 3a-
CITy>KEHHDIV], CIIPABE[IUBBIN; 3. BIIOJIHE COOT-
BETCTBYIOLINIT KOMY-, 4eMy-/100, 06/1agatomit
TpebyeMbIMM TOCTOMHCTBaMY; 4. 06/agaomuin
BBICOKVIMYI IIOJIOXKVTE/IbHBIMI Ka4eCTBaMI, YBa-
>KaeMblil, IOYTEeHHbI |7, 438; 6, 177].

CrefyeT Tak)Ke MMeTb B BUALY, YTO OT/e/IbHbIE
KPUTEPUY OIIpefieleHNs JOCTONHOTO YPOBHA I10-
XOPOH 3aKpeIUleHbl B 3aKOHe O IorpebeHyn u
HOXOpOHHOM fiente [1]. Vicxopmst u3 copmepykanus
JAQHHOTO 3aKOHA, OLIEHKAa JTOCTOVHOTO OTHOLIe-
HIISA K TeTy IOKOJVHOTO TO/DKHA TPOV3BOAUTHCS C
y4eTOM COOCTBEHHOTO IIPVOKII3HEHHOTO MHEHNA,
BBIP@XEHHOT'O B YCTHON (popMe B NPUCYTCTBUM
CBUJETeTIeN WIN B IMCbMeHHOM ¢popme (CT. 5):

— 0 COIJIACVIV MJIV HeCOT/Iacuy OBITh ITOfBep-
THYTBIM IIaTOJIOT0-aHATOMIYECKOMY BCKPBITIIO;

— 0 COIJIACKM VIV HeCOIVIaCUV Ha U3BATHE
OpraHoB U (M1M) TKaHeN 13 ero Tea;

— ObITh HOTPeOEHHBIM Ha TOM VWJIU IHOM Me-
CTe, 110 TeM VJIU VIHBIM OOBIYasiM VIV TPaJMIIN-
AM, PAJOM C TeMM VIV MHBIMY paHee yMepIlu-
MU;

— OBITD ITOJBEPTHYTHIM KpeMaIuL;

— 0 JIOBepuUU UCIIOTHUTD CBOE BOJIEN3bSIBIE-
HVJ TOMY VIV IHOMY JIVIILY.

JleficTBMA IO [JOCTOVHOMY OTHOIIEHMIO K
TNy yMepIlero JO/DKHBI OCYLIeCTBIATbCA B
IIOJIHOM COOTBETCTBUM C BOJIEU3bABIIEHNEM
yMepIlero, ecym He BOSHUK/IV OOCTOSTENIbCTBA,
OpY KOTOPBIX WCIIOJIHEHME BOJIEU3bSIBIIEHUS
yMepIero HeBO3MOXXHO, OO MHOE YCTaHOB-
JIeHO 3aKoHogaTenbcTBOM P®. CoOTBETCTBEHHO
pacxoyipl, BbI3BaHHbIE HEOOXOIMMOCTBIO COBEP-
LIEHNA YKa3aHHBIX JIEVICTBUII, JNOJDKHBI paclie-
HUBATbCs KaK PacXOfibl Ha JJOCTOIHbIE IOXOPO-
HBI yMepIIero.

B cmygae OTCyTCTBUA BONEU3DBABICHUA
yMepIlero IpaBO Ha paspelleHye YKa3saHHBIX
BBIIIIE JIEVICTBUII VIMEIOT CYIpYT, O1M3Kue pon-
CTBEHHVKM (HeTV, POAUTENN, YCHIHOB/ICHHBIE,
YCBIHOBUTEY, POJHbIe OpaThsa M CeCTpbl, BHY-
KU, JeLyWKy ¥ 6alOyIukim), VHbIe POACTBEHHM-
K/ MO0 3aKOHHBINI IpPeCTaBUTENb yMeplle-
O, @ IPU OTCYTCTBUY TAKOBBIX — VHbIE JINIIA,
B3ABINVE Ha ce0s OOA3aHHOCTb OCYLIECTBUTDH
norpebeHne ymepurero, o0 OCyLIecTBIACTCA
CIIeIVa/IM3MPOBAHHON CITY>K00i1 IO BOIIpOCaM
HIOXOPOHHOTO JiefIa.

Kpome Toro, mprmxusHeHHOe BOJIEU3BSIBIIE-
HIIe TNIIa MOYXKET KacaThCs KaK IOXOPOHHOTO PH-
TyasIa B [JeJIOM, BK/IIOYAIOIIETo B ce0s1 CLieHapi,
HOPSIOK TPOBENEHNUsI TOXOPOH U OOPSIIOBBIX
IlepeMOHUII, TaK U OTHE/TbHBIX BOIIPOCOB, Kaca-
IOLIVIXCS, HAIIpUMep, TIeCHOIIEH I, aTpuOy TUKI,
cueHorpaduu u T. 1. Pacxopbl, BI3BaHHbBIE UC-
IIOJIHEHVIEM TAaKOJ BOJIM, JO/KHBI BO3MEIaThCs
3a cyer HacnencTsBa (cr. 1174 TK PO).

A ocylecTBIeHNA PacXofoB Ha NOCTOM-
Hble IIOXOPOHBI HAaC/IeOAaTe/sI MOTYT OBbITDH MC-
TI0/Ib30BaHBbI JII00bIe IPUHAJIEKABIINE eMY Jie-
HEXXHbIE CPECTBA, B TOM YNC/Ie BO BK/IAJax WIN
Ha cyeTax B 6aHkax. COOTBETCTBEHHO OaHKI, BO
BKJIQJIaX VJIM Ha CYeTaX KOTOPBIX HAXO/ATCS Jie-
HEeXXHbIe CPeCTBa Haclefoaress, 0Os3aHbl 1O
IIOCTAHOBJICHUIO HOTapuyca IPefoCTaBUTh MX
LY, YKa3aHHOMY B 9TOM IIOCTaHOBJICHUM, JI/IS
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OIUIAaThI yKa3aHHBIX pacxonoB. OpHaKo pasMep
CPeZCTB, BbIJaBaeMbIX KPeUTHO OpraHN3aIl-
eil Ha IIOXOPOHbI HAC/IeTHNKY V/IN YKa3aHHOMY
B IIOCTAQHOBJICHMJ) HOTapuyca NIy, He MOXKeT
npespimaTh 40 000 py6seii (1. 3 cT. 1174 TK PD).

Mexpy TeM He BCe YCIYIM IIO IIOTPeOeHNIo
OKa3bIBAIOTCA BO3Me3fIHO. B cooTBeTcTBUM CO
CT. 9 3aKoHa 0 IIorpebeHNN ¥ IOXOPOHHOM JIerie
Cynpyry, OMM3KMM WM VHBIM PpOJCTBEHHMKAM,
3aKOHHOMY IIPEICTABUTETI0 VIV VHOMY JIUITY,
B3sBIIEMY Ha ce0s 0053aHHOCTb OCYLECTBUTD
norpebeHne yMepIIero, TapaHTUPYeTCS OKa-
3aHye Ha 0e3BO3ME3JHON OCHOBE CIIEHYIOLIETro
HepeyHs yCIyT 110 IorpebeHuIo:

— o¢opMIIeHNe TOKYMEHTOB, HeOOXOIMBIX
1S IOTpebeHms;

— TIpefoCTaB/IeHNe Vi JOCTaBKa Ipoba i apy-
TUX [IPEIMEeTOB, HeOOXOMMBIX [Is ITIOTPebeHs;

— IlepeBO3Ka Tesa (OCTAaHKOB) YMepLIeTro Ha
Kaagomuie (B KpeMaTopuin);

— morpe6enne (KpeMamys ¢ IOCTIefyomeit
BBbIIauell YPHBI C IIPaxoM).

KadecTBO IpefocTaB/IsseMbIX YCIYT JO/DKHO
COOTBETCTBOBATh TPeOOBAHIIAM, yCTaHAB/IMBAE-
MBIM OpPTaHaMV MECTHOTO CaMOYIIPaB/ICHMS.

B ciyuae ecnn morpebeHue oCymecTBANIOCH
3a CYeT JINL, B3SABIINX Ha ce6s 0043aHHOCTD OCY-
I[eCTBUTbH IIOTpebeHNe yMepIlero, IM BbIIUIa4-
BaeTCs CcoLMajbHOe Mocobue Ha morpebeHue B
pasMepe, paBHOM CTOMMOCTM YCIYT IPeiOCTaB-
JISIEMBIX COIIACHO TapaHTVPOBAHHOMY II€PEYHIO
YCIYT 1O morpe6eHiio, Ho He IpeBbIIIaoneM 4
000 pyb6meii, ¢ OCIeRyOIel MHAEKCAIeN MC-
XOZISl M3 IPOTHO3VMPYEMOTO YPOBHS MHQALN
(cT. 10 yKasaHHOTO 3aKOHa).

Brimiara cormanbHOro moco6us Ha morpebe-
HIIe IPOM3BOAVITCS B JIeHb 0OpalljeHus Ha OCHO-
BaHVM CIIPaBKU O CMEPTH, ec/iu obpaleHne 3a
HVIM IIOC/IE[IOBA/IO He ITIO3JIHee IIeCTV MecCsleB
CO IHSA CMepTHL:

— OpraHOM, B KOTOPOM YMEpLINiT ITOTydasl
IIEHCHIO;

— opraHM3anyeii, B KOTopoii paboran ymep-
mmit 160 paboTaeT OOVH M3 PORMUTENeN WK
IPYTOIl YWIeH CeMb) YMepIIero HecOBEPLIEHHO-
JIETHETO;

— OpraHOM COILVA/IbHO 3aIUTHI HaCceTIeHN
II0 MeCTYy >XUTEe/IbCTBA B CIyYasaX, eC/IM yMep-

Il He paboTa 1 He ABJIA/ICA IEHCUOHEPOM, a
TaKKe B CIIy4ae pOXKAEHMS MepPTBOTO pebeHKa
10 uicTedeHy 196 Helt 6epeMeHHOCTI.

AHanm3 COBPEMEHHOTO 3aKOHOJATETbCTBA
laeT OCHOBaHIe IT0JIaraTh, YTO OLIEHKA «JOCTON-
HOCTJ» IIOXOPOH JIO/DKHA ITPOU3BOAUTHCS KaK C
y4eTOM CyObeKTMBHOTO MHEHVS YMEPIIETO, ero
O/IM3KMX VI MHBIX POACTBEHHUKOB ¥ IPYTVX JINL,
TaK ¥ VICXOJS U3 00CTOATENbCTB 0O BEKTUBHOTO
corictBa. OTHMM 13 OOBEKTVMBHBIX KPUTEpUeB
MOXXET CIIY>KUTb JMYIIECTBEHHOE COCTOSHUE
TpaKIaHMHA Ha MOMEHT, IIPeIIeCTBYIOLINII eT0
CMepTHL.

BmecTe ¢ TeM HeoOXommMMmoO emie pa3 OTMe-
TUTDb, YTO KATETOPUS «IOCTOIHbIE TTIOXOPOHBI»
VIMeeT OLIeHOYHBII XapaKTep, U ee IpUMeHeHue
TpebyeT BHUMATETBHOIO OTHOIIEHMS K JTI000
nHboOpMaIuy, CIoCOOHOIT TOBMUATD Ha KBA/IN-
¢bUKaIMIo TeX VIV MHBIX PacXofoB B KayecTBe
HeoOXOIVMMBIX, HaIIPaB/IeHHBIX Ha o0ecliedeHe
JOCTOVMHOCTY COOTBETCTBYIOIIVX IPOLERYP.
IIpencraBisgercs, 4YTO B JaHHOM CiIy4ae coobpa-
JKEHNS PasyMHOCTH M CIPaBeJIMBOCTY IIpu06-
peTaroT ocoboe 3HaueHNe.

Pacxoovt Ha oxpany Hacnedcmea u ynpas-
nenue um. O6BeM pacxomoB MAHHOTO BUA
ompefieNiieTCsA, IpPeXJe BCEro, CORep)KaHMeM
IpeIPUHATHIX Mep 110 OXpaHe VM YIIPaBJIeHUIO
VIMYIIECTBOM HACTIeIOfATeNd B LIeJIAX 3allNThI
IIpaB HACJIe[HNKOB, OTKA30IIONTy4aTeNnell U Ipy-
TMX 3a/{HTePeCOBAHHBIX JIUII.

K TaxuM pacxomam, B 4aCTHOCTH, CI€HyeT OT-
HeCTI:

— pacxoppl, ompefenseMble HeOOXOOVMO-
CTBIO BBISBJICHMs COCTaBa HaclefcTsa (I. 3 CT.
1171 TK P®);

— pacxofpl, CBS3aHHbIE C IIPOV3BOACTBOM
OIVICY HAC/IENCTBEHHOTO JMYIIECTBA M €ro
onenkoii (1. 1 ct. 1172 T'K PD);

— pacxofbl, BbI3BaHHbIE HEOOXOIVIMOCTBIO
XpaHeHMs HAaC/lIeJCTBEHHOTO VIMYILIeCTBa M
ynpasnenusa uM (1. 4 ct. 1172 TK PO, ct. 1173
[KPD).

Pacxoovl, cessamnHvie ¢ ucnonHenuem 3ase-
uwjanusA. VIcTonHeHne 3aBeIlaHVs IIpefIiosara-
eT IPUHATIE HeOOXONVMBIX Mep, COBepIIeHue
OIIpeNle/IeHHbIX [IeMICTBUII, HaIlpaBJIeHHBIX Ha
VICIIO/THeHVIe BOJIV 3aBelare/isa. B cooTBeTcTBIM
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ci 2 crt. 1135 TK P®, ecnu B 3aBeljannm He
IIPeyCMOTPEHO MHOE, VICTIO/THNTE/Ib 3aBelaHNsA
IO/DKEH IPUHATh HeOOXOUMBIe /I MCIIONHe-
HIIS 3aBelIaHNA Mepbl, B TOM YNCTIe:

— obecreunTh nepexoy K HacefHIKaM IIpy-
YNTAIOIETOCA VIM HAaC/IeICTBEHHOTO MMYILeCTBA
B COOTBETCTBUM C BBIPOKEHHOJ B 3aBeIaHVN
BOJIEVI Hac/IefiOlaTesIA Y 3aKOHOM;

— TIPUHATD CAMOCTOSITE/ILHO WM Yepe3 HO-
Tapuyca Mepsl 110 OXpaHe HaCJeACTBa U YIIpaB-
JIEHVIO VIM B VIHTepeCaxX HaCJIe[HIKOB;

— TOMY4YNUTDb NPUYNTAIONIEeCs Hac/lefofaTe-
JTI0 TIeHeXKHbIe CPEICTBA Y MHOE MMYILeCTBO I/
nepefauy MX Hac/leJHMKAM, eCIM 3TO VMMYIle-
CTBO He IOJISKUT Ilepefiade APYTUM JINIaM;

— JCIIOJTHNUTD 3aBellaTelIbHOe BO3JIOXKEHVe
60 TpebOBaTh OT HAC/TETHMKOB VCIIOTHEHV
3aBeIaTe/IbHOr0 OTKasa MM 3aBellaTeTbHOrO
BO3JIOXKEHUA.

K umcny paccMaTpuBaeMbIX pacxofoB OTHO-
CATCS He TOBKO Te U3 HUX, KOTOpble He0OXOoxu-
MO CBSI3aHBI C 3aTpaTaMyl Ha IPUHATIE Mep IO
VICIIO/THEHMIO 3aBelIaHNsA, HO ¥ MHBIe PACXOJBL,
CBsSI3aHHBIE C JICIIO/IHEHVEM 3aBelanys, — (Ha-
IpuMep, BO3HArpaX/[eHue JCIIOHNUTE/A 3aBe-
I[AHVA B C/Tydae eC/Iy TaKOBOe IIPefyCMOTPEHO
3aBemanyeM (ct. 1136 TK P®D)).

TpeboBanys o BO3MeLIeHNN PAacXONOB, BbI-
3BaHHBIX IIPEACMEPTHON 0O0JIe3HbI0 Hac/Ieno-
maTend, HeOOXONVMOCTBIO IIPOM3BOACTBA [O-
CTOJHBIX IIOXOPOH, Ha OXpaHy Hac/le[cTBA U
yIIpaBJieHNe VM, @ TAK)Ke PacXOJibl, CBSI3aHHbIE C
VICIIO/THEHJEM 3aBellaHNsA, MOIyT ObITb Ipefb-
ABJIEHBl K HAC/IeHUKAM, IPUHABIIUM HaCTIe[-
CTBO, @ O IPUHATYUA HAC/IENCTBA — K MCIOJ-
HUTEJIIO 3aBeIaHVs WIM K HaclIe[CTBEHHOMY
UIMYIIeCTBY. B crydae, Korma cooTBeTCTBYIOIIME
Tpe6OBaHNA IpPeNbABIAIOTCA K HacleSHMKAM
VIV VICHOJIHUTEIIIO 3aBelIaHNsA, — OHY MOTYT
OBITb YHOBJIETBOPEHBI KaK II0 PELICHNIO Cyfa
(mpy Ha;mMYMM cropa), Tak ¥ BO BHeCYHAeOHOM
nopspke (Ipy oTCyTCTBUM criopa). UYTo ke Ka-
caeTcsA NpenbsABIeHNs TpeOOoBaHMA K Hacief-
CTBEHHOMY MMYILECTBY, TO TaKue TpeOOoBaHMA
MOTYT OBITD YJOB/IETBOPEHBI TONBKO B CYeOHOM
HOpsJIKe.

Ipaxpmanckuii kogekc PO mpemycmarpusaer
CTIELYIOIIYI0 OYePEeHOCTD BO3MEIIICHVIS PaCcXOZIOB:

— B IIepBYIO O4Yepelb BO3MEIAIOTCS PacXo-
JIbI, BbI3BaHHbIe 0OJIE3HBIO VI IIOXOPOHAMM Ha-
CTIeIOTaTeIS;

— BO BTOPYI0 — PacXOfibl Ha OXpaHY Hac/Ief-
CTBa U YIIpaBJIeHME UM;

— B TPeTbI0 — pacXOfbl, CBA3aHHBIE C JIC-
HIO/THeHVeM 3aBellaHNA.

[Ipu 3TOM HEOOXOAUMO ellle pa3 OTMETHTD,
YTO BCe YKa3aHHBbIE PAacXOAbl BO3MEIIAIOTCA 32
CYeT HAC/Ie[CTBA M B IIpefiesiaX ero CTOMMOCTIL.
Kpome Toro, oHM BO3MeIIAI0TCA O YIUIATHI KO-
rOB Kpe#uTopaM HacC/AefofaTe/ls U B Ipefenax
CTOMMOCTY Iepellefillero K KaKZOMy U3 Ha-
CTIE[IHVIKOB HAC/IEICTBEHHOTO MMYIIeCTBA.

AHanm3npys pacxoppl, BbI3BAaHHBIX CMEPTBIO
Haceonarens u (M) HeoOXOAMMOCTBIO OXpa-
HBI HaC/Ie[ICTBA VI YIIPaB/IeHNs VM, MOXKHO IIpU-
JITV K BBIBOAY 00 VIX TOBOJIBHO CTIO>KHOI CTPYK-
Type, PacKpbITiie KOTOpOil TpebyeT He TONbKO
COBEpIIeHCTBOBAHNUA COOTBETCTBYIOIEIl HOP-
MaTMBHOJ OCHOBBI, HO ¥ MHOTOJIETHETO IIpaBo-
IPUMEHUTENTBHOTO ONbITa. To 06CTOATENbCTBO,
YTO B COBPEMEHHOJN IOPUMYIECKOI TUTEpaType
BOIIPOC 00 0COOEHHOCTAX BO3MEIEeHNA, CTPYK-
Type ¥ CUCTeMaTM3aLN/ PacXOhoB, BHI3BAHHBIX
CMepThI0 Hac/lefofiaTe/lsA, X PAcXOlOB Ha OXpa-
HY Hac/Ie[ICTBA ¥ YIIPaB/IeHNs MM, He HO/Tydaer,
10 HallleMy MHEHMIO, HaJlJIe)KAIero OCBeIleHVIs
[Cm. Hamp.: 4; 5], HO-BUAMMOMY HOATBEP>KAaeT
HEepPCIeKTVBHOCTD UX U3Y4YeHV KaK ¢ Hay4HOIL,
TaK U MPAKTNYECKOI TOYEK 3PEHNA.
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K BOIIPOCY Ob OCOBEHHOCTIIX
COAEP)KAHNSI IIPABOOTHOIIEHUY,
BO3HVMKAIOIINX N3 BAHKOBCKOIN TAPAHTUMN

A. Zhurahovsky
Moscow State Regional University

TO THE FEATURES OF LEGAL RELATIONSHIPS
ARISING FROM BANK GUARANTEE

AHHOmayusi. B cTaTbe packpblBalOTCS 0COBEHHOCTM
COAEPKaHNs NpPaBOOTHOLIEHN DaHKOBCKOW rapaHTuu. [ei-
CTBYIOLLEEe 3aKOHOOATENbCTBO He [aeT OCHOBaHUA Ans
BbIBOAA O HE3ABNUCUMOCTH HAHKOBCKOM rapaHTum Kak OfHO-
CTOPOHHEN COenku OT JOroBopa, omocpegytoliero obssa-
TENbCTBO MO €€ MPEAOCTaBMEHMIO; U3 3TOMO CredyeT, YTo
MO3UTUBHOE MPaBO KOHCTPYMPYET OCHOBAHWE rapaHTUIHO-
ro 0b6s13aTenbCTBa Kak HpuUaniecknini cocTas, 0bpasyembii
[OrOBOPOM O MpeAocTaBfieHun BaHKOBCKOW rapaHtun u
©aHKOBCKOW rapaHTUel, BblAaBaeMoii BO UCMONHEHME yKa-
3aHHOro foroBopa. lMofobHOe pelleHne MpeacTaBnseTcs
Hebe3ynpeyHbIM C TOUKN 3pEHNS MHTepecoB GeHedmumapa,
MOCKOIbKY CTaBWT €ro B 3aBUCUMOCTb OT B3aMMOOTHOLLEHHN
rapaHTa v npuHumMnana.

Knroyesbie crosa: 6aHkoBCKas rapaHTuis, rapaHT, 6eHe-

cuumap, KpeauTop.

Abstract. This article reveals the features of legal
relationships arising from bank guarantee. The current
legislation does not give the grounds to conclude that bank
guarantee is a unilateral transaction independent from the
contract mediating the obligation on its granting. As it follows
the positive law designs the guarantee certificate basis as a
legal structure, the contract on granting of a bank guarantee
and the bank guarantee which is given out to execute
the specified contract. This kind of resolution seems not
irreproachable from the point of view of beneficiary’s interests
as it makes the latter dependent on guarantor and principal’s
mutual relationships.

Key words: bank guarantee, guarantor, beneficiary,
creditor.

AHanus cofiep>kaHusi OTHOLIEHUI 6aHKOBCKOJ TapaHTUY MpeIloNaraeT pasrpaHnyeHre OTHO-
IIEHNI, BO3HMKAIOIINX MEX/y MPUMHIUIIAIOM Y TAPAaHTOM, ¥ OTHOLIEHMI], BOSHUKAIOIINX MEXIY

rapantoM u 6eHeduimapom.

[TpaBa n 06s13aHHOCTH, 0Opa3yoIye Cofep>KaHNe 0043aTeTbCTBA, CBA3BIBAIOIIETO IIPUHIINITAIA
VI TapaHTa, MOTYT OBITH pasyie/ieHbl Ha [iBa BIJa: OCHOBHBIE U (paKy/nbTaTuBHBIe. K OCHOBHBIM, IIpH-
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